Foreword

‘Inhabitants, users, visitors and all stakeholders in the Wadden Sea Region are invited to provide their ideas and inputs through the Wadden Sea Plan to the implementation of the targets.’

This call for suggestions was made in 1997 during the 8th Governmental Conference on the Protection of the Wadden Sea in Stade (G). At the time a Memorandum Towards a Trilateral Wadden Sea Convention was presented to the governments of Germany, Denmark and the Netherlands. In this a group of legal and ecological experts from the three countries researched and analysed the legal and administrative measures to be taken regarding the international Wadden Sea Region, and in particular to overcome various difficulties and problems in implementing a trilateral policy, like the Wadden Sea Plan and its targets. In this in particular the differences between the results of the national implementation of the trilateral policies due to the differences in national, political, legal and administrative circumstances have to be mentioned. At the same time they looked after the possibilities to strengthen, improve and modernize the governmental trilateral cooperation taking account of the requirements to involve all the stakeholders, users and inhabitants in this cooperation and policy. An adequate response would be the promotion of a trilateral convention.

A logical next step after this first exploration in the Memorandum was drafting such a convention in more detail. In this a system is developed which meets the main wish of the three governments made in the Stade Declaration, that ‘…implementation of agreed policies and measures must be undertaken in dialog with the stakeholders.’ This subject is the more topical because of the increasing influence of European Community law in particular the Birds Directive and the Habitats Directive, which ask for a concerted action. Especially these directives and their transposition and implementation cause a lot of problems in particular as far as the stakeholders are concerned. To this end it is important to start discussions on a joint implementation of these European requirements and in what way the various problems can be solved. The more so the area is proposed to be nominated as a ‘site of outstanding universal value’ under the World Heritage Convention. That creates obligations.

The Wadden Society and the nature conservation NGOs in the three countries (Wadden Sea Team) wholeheartedly agree with this proposal of the expert group. They think it in line with the call for ideas and suggestions made in the Stade Declaration. The expert group should be highly commended for developing this proposal. It represent a major contribution to the discussion about the furture management and administration of the area as a whole.
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Introduction

1.Why a trilateral convention?

The Wadden Sea Region in Germany, Denmark and the Netherlands is an outstanding natural area of great international importance. No one will deney that. It is also the largest coastal wetland in Europe. At the same time one has to consider that millions of people live in the area, earn a living there, using its natural resources and possibilities. Furthermore thousands of people visit the region, using it for holidays and recreational purposes.

Within the constraints of a suitable protection and nature development of the area these economic activities should remain possible. Agriculture, industry, shipping, fisheries, toursim and recreation have a considerable economic significance for the area. But so have the ecological aspects: the Wadden Sea Region as resting, breeding, feeding and moulting ground for millions of birds, nursery for different species of juvenile fish, ‘home land’ for the harbour seals. 

Between the Netherlands, Germany and Denmark a close cooperation exists in order to protect jointly the Wadden Sea Region. This cooperation is based on the so called Joint Declaration. Since the establishment of this declaration in 1982 the three governments meet at regular intervals in Governmental Conferences on the Protection of the Wadden Sea. Initially these meetings were restricted to consult each other concerning national Wadden Sea policies, and coordination of scientific research. Most important aspect at the time was the three countries gathered, demonstrating a joint responsibility towards conservation and protection of the area. Gradually this trilateral cooperation developed into a process aimed at common policies for the Wadden Sea Region. In this in particular the Governmental Conferences of 1991 in Esbjerg (D), 1994 in Leeuwarden (NL) and 1997 in Stade (G) are of great significance.

In Esbjerg the three countries recognized the need to put the emphasis of their efforts on a more integrated approach to nature conservation in which the whole range of human activities in the Wadden Sea Region was addressed. In Leeuwarden they agreed upon the regulation of human use of the area to be embedded in a system of ecological targets for all typical Wadden Sea habitats. And finally in Stade this system was presented and adopted in a Trilateral Wadden Sea Plan.

At the same time several seperate developments took place. Due to the improving trilateral cooperation between the three countries, public support for Wadden Sea protection eroded. This erosion is partly a consequence of the explosion number of national and international regulations. As a result, many people (especially the inhabitants and users of the area) cannot see the forest for the trees, and no longer know were they stand. Of course, various great economic interests (fishing, agriculture, transport, tourism etc.) are playing a role in this.

Secondly an increasing influence of European Community law which is applicable to the Wadden Sea Region can be noticed. In this in particular the Birds Directive and Habitats Directive have to be mentioned, in which a coherent European Ecological Network, called Natura 2000, is established. The Wadden Sea Region is a substantial part of this Natura 2000 network. Because of this the governments of the three countries were forced by judgments of the European Court of Justice, and various national Administrative Courts (e.g. in the Netherlands and Germany) to change their attitude towards implementation of European law in their national regulations. And this created another wave of misunderstandings, uncertainties and lack of clarity, resulting in even a greater lack of social support, in particular among the stakeholders, users and inhabitants of the Wadden Sea Region.

Moreover the development of an Integrated Coastal Zone Management policy of the EU (working document  EU; Brussels 1999) and the relating demonstration projects (among them the Wadden Sea) has to be mentioned. In this the same problems and obstacles are addressed.

An adequate response to this would be the establisment of a Trilateral Convention on the Protection of the Wadden Sea Region. A convention that emphasizes a critical evaluation of the trilateral policy persued so far, and  that clearly indicates the goals set, the criteria and values used to attain these goals (and that includes the applicable European Community provisions), the decision making process playing a role in this, and how stakeholders, users and inhabitants should be involved in these processes.

Against this background the adoption of a convention would not only strengthen and modernize the trilateral cooperation, between the three countries but also make this cooperation more transparent, as shown in the next paragrahs

2. Structure and function.

The main aim of the convention is to improve coordination and implementation of existing and jointly agreed upon Wadden policies in the three countries. Therefore the heart of the convention consists of an organizational structure which makes it possible to act and react if necessary quick, efficient and in a flexible way on new developments. Moreover it guarantees the involvement in the policy cycle of all stakeholders, users and inhabitants in the region (fig.1) and makes the decision  making processes more transparant (fig. 2).

To this end the convention is linked up to what has become usual in international (environmental) law over the last two decades; decisions on outlines (primary treaty law) by the Contracting Parties and decisions on details, implementation measures etc. (secondary treaty law) by a Commission to be established. In this also the opting out formula has to be mentioned; parties are bound by a decision unless they have objected within a certain period of time.

In order to avoid a ponderous construction for a relativley simple agreement with a limited number of parties the establishment of a Conference of the Contracting Parties has been abondened. This puts a great responsibility on the Commission, however with a limited mandate and within the strict framework of the Convention. For this reason and to guarantee the involvement of all stakeholders, users and inhabitants the composition of the Commission is not limited to an exact number of representatives; on the other hand every country has only one vote.

3. How does it work?

A trilateral convention is not supposed to be a new list of orders, prohibitions and/or exemptions. Nor should it be considered a ’new label’ for the protection of the area. On the contrary. Its primary aim should be to coordinate existing agreed policies on local, regional, trilateral, European and international levels, to make them transparant, and to involve all the stakeholders, users and inhabitants. In the first instance this convention could thus be a tool to show clearly to each inhabitant of Germany, Denmark and the Netherlands what should be protected in the Wadden Sea Region and why, how to act to do so, and how protection measures can be guaranteed in the future.

In this it has to be emphazised that in this convention only a framework is given in which the principles for coordination and cooperation are laid down. There is a lot of issues which remain to be elaborated, discussed and filled in. In this a proper and effective protection of the Wadden Sea Region requires a broad social concensus. This concerns in the first place local and regional competent authorities, who often possess the legal and regional powers required for implementing on national and/or trilateral level policy proposals agreed upon. In this in particular e.g. nature conservation and physical planning by means of the Nature Conservation Act or the Physical Planning Act can be mentioned. It is therefore advisable to involve these authorities from the very beginning in the entire policy chain of policy making, legislation, enforcement and organization.

In this convention an organizational structure is developed to involve the competent authorities in this entire policy chain. It guarantees the possibilities to take account of local and/or regional knowledge, experiences, social-economic and cultural requirements, and ensures a mutual exchange of information on protective measures, local and regional planning and administration. This regulatory framework includes a system of public participation by means of acces to information, access to participation and access to justice.

Furthermore the obligatory implementation of the requirements of the Birds Directive and the Habitats Directive in the Natura 2000 network triggers a lot of difficulties and problems on all administrative levels. The essence of these provisions is to ensure that a Natura 2000 site, which is the entire Wadden Sea Region, is not  damaged or disturbed before an activity or proposed activity has been properly considered and the nature conservation interests have been balanced against other (mainly economic) interests.

In particular the obligations and concepts drawn from article 6 of the Habitats Directive have to be mentioned. In this article the bottom line is given for the conservation status of the area. But then questions arise: how should the concept of ‘an appropriate assessment’ be interpreted and how should it be used in relation to the Wadden Sea Region? And what about the criterion of ‘imperative reason of overriding public interest,’ and the obligation to make ‘compensation’ and to consider ‘alternatives?’ 

This convention offers a system to ensure a trilateral coordinated interpretation of the requirements and concepts of the Natura 2000 network. It ensures there are guidelines for management planning in a trilateral uniform manner. To this end the Wadden Sea Plan forms an integral part of the convention as an annex. More detailed managementplans should be developed on the basis of this Wadden Sea Plan and attached to this convention as appendices. 

This system also includes the involvement of all stakeholders in plan preparation and implementation, the provision of information in the plan including a description of the site and biota,  identification/confirmation of important features, considering of trends and constraints affecting management, formulation of objectives and selection of management options, impact assessment (present and future), and outline prescriptions to achieve conservation objectives, monitoring and evaluation against objectives and targets.

In this sense this trilateral convention creates unity, clarity, and transparency and can be considered a kind of ‘manual’ for the day to day work and practice in the Wadden Sea Region and the day to day policy on all administrative levels in the three countries in the same way.
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Trilateral Convention on the Protection of the Wadden Sea Region

The Kingdom of Denmark, the Federal Republic of Germany and the Kingdom of the Netherlands;

Considering that the Wadden Sea Region is an outstanding natural area whose ecological scenic and scientific significance is of international importance;

Recognizing their joint responsibility for the conservation and protection of the ecosystem and biological diversity of this area and its components as well as its natural beauty;

Having regard to the Joint Declaration on the Protection of the Wadden Sea (1982) for cooperation and coordination as regards the comprehensive protection of the Wadden Sea Region as a whole including its fauna (marine, terrestrial and avian) and flora;

Whereas this trilateral policy emphasized in the first instance on cooperation and consultation in Wadden Sea matters, it developed into a more trilateral integrated approach to nature conservation;

Whereas the result of this achievement the Esbjerg Declaration of 1991 recognized the need to put the emphasis on a more integrated approach to nature conservation in which the whole range of human activities in the Wadden Sea Region was addressed; whereas the Leeuwarden Declaration of 1994 the regulation of human use was embedded in a system of ecological targets for all typical Wadden Sea habitats;

Whereas the main aim of this trilateral agreed policy is the guiding principle in order to achieve as far as possible a natural and sustainable ecosystem in which natural processes proceed in an undisturbed way, this Convention makes a contribution to this general objective, and further the implementation of the common policies based on the adopted common principles;

Whereas the three governments agreed and adopted in the Stade Declaration of 1997 a Wadden Sea Plan  entailing the common policies, measures, projects and actions in order to fulfill the adopted ecological targets in joint efforts;

Whereas major parts of the Wadden Sea Region have been qualified, listed and/or designated as a habitat area by the competent authorities in accordance with article 4 of the EC Habitats Directive and/or article 4 of the EC Birds Directive a majority of the Wadden Sea Region is hence now part of the Natura 2000 European ecological network;

Whereas the European Community policy and action programme(s) on the environment provides a number of provisions for measures regarding the conservation of nature and natural resources, biodiversity, sustainable development, and in certain cases the maintenance of human activities, which are also applicable to the Wadden Sea Region;

Whereas there are recognized differences in the interpretation and transposition of the trilateral agreed apon policies and European Community provisions, creating a variety of misunderstandings, uncertainty and a lack of clarity, resulting in a lack of social support;

Whereas the implementation of the agreed policies and measures must be undertaken in diaologue with all stakeholders, users and inhabitants of the region, this Convention contributes to a mechanism in order to facilitate this implementation and make the decision making process more transparent, taking account of economic, social, cultural and local/regional requierements;

Whereas general principles and objectives should be established to ensure a coherent trilateral approach in the trilateral Wadden Sea Region; whereas a clear designation of the area should be defined to which the main objective of nature conservation and sustainable development can be assured;

Whereas an adequate organisational structure should be set up to improve the implementation of the common objectives, measures, projects and actions under this Convention; whereas mechanisms should be set up to ensure compliance and participation of all the stakeholders, users and inhabitants;

Whereas the area is proposed to be nominated as a World Heritage Site, a ‘site of outstanding universal value’ based on the Convention for the Protection of  World Cultural and Natural Heritage; whereas this convention requires in its ‘operational guidelines’ a management plan and a long term legislative, regulatory, institutional or traditional protection

Whereas the trilateral policy has been developed since the Joint Declaration of 1982 into an integrated system of nature conservation and human use, as well as a catalogue of different measures, a logical step is to promote strengthening and modernizing the legal regime for a coherent protection of the Wadden Sea Region and the trilateral cooperation by harmonizing and coordinating the implementation of the trilateral policies and European Community provisions 

HAVE AGREED as follows:

Article 1

Main objective
1. Contracting Parties shall individually and jointly take all appropriate measures with respect to the Wadden Sea Region to conserve, and restore as far as possible natural habitats and biological diversity and to protect ecological processes. Such measures shall also be taken in order to ensure the sustainable use of natural resources within the Wadden Sea Region. This also applies to external activities which may affect the area. 

2. In order to achieve the objective of a natural and sustainable ecosystem as mentioned in paragraph 1 the Contracting Parties have in particular in mind the guiding principles as defined in article 4.1.

3. To this end the Contracting Parties shall promote co-operation and co-ordination between all competent authorities in order to manage the Wadden Sea Region as a special area of conserva​tion within the framework of a coherent European Ecological Network, Natura 2000, in accordance with the Habitats Directive.

Article 2

Convention Area 

This Convention shall apply to the Wadden Sea Region. For the purpose of this Convention the Wadden Sea Region shall be defined in accoordance with the requirements of the Habitats Directive and the Birds Directive (Annex I).

Article 3

Definitions

For the purpose of this Convention:

1. 'Birds Directive'  means Council Directive 79/409/EC of April 2, 1979 on the Conservation of Wild Birds OJ L 103/1 as subsequently changed and amended.

2. 'Habitats Directive'  means Council Directive 92/43/EC of May 21, 1992 on the Conservati​on of Natural Habitats and of Wild Fauna and Flora OJ L 206/15 as subsequently changed and amended.

3. 'Wadden Sea Region' and ‘Area’ means the area as referred to in article 2.

4. 'Commission' and ‘secretariat’ means the Wadden Sea Commission as referred to in article 5 and Secretariat as referred to in article 7.

5. 'Competent authorities' any organization constituted by sovereign states, to which those states have transferred competence in respect of matters governed by this Convention, including the competence to enter into international agreements in respect of these matters.

6. ‘Wadden Sea Plan’ means the plan which was adopted as Annex I to the Ministerial Declaration of the Eighth Trilateral Governmental Conference on the Protection of the Wadden Sea; Stade, October 22, 1997.

7. ‘Quality Status Report’ means a scientific assessment of the current status of the Wadden Sea ecosystem. 

Article 4

General principles and obligations

1. In order to avoid in the Wadden Sea Region the deterioration and disturbance of the natural assets, as far as they could be significant in relation to the objectives of the Convention, and to prevent and eliminate pollution of the area, the Contracting Parties shall apply, apart from the obligations of the Habitats Directive and the Birds Directive, the common principles as laid down in Annex II.

2. To further the aims of the Convention the Contracting Parties shall undertake directly or when appropriate through all competent authorities or other international mechanisms measures to cooperate in the fields of science, technology, and other research, to exchange data, to promo​te studies, support or contribute to programmes aimed at developing methodes assessing as broad as possible the nature and extent of deterioration, disturbance and pollution, pathways, exposures, risks and remedies.

3. In implementing the Convention the Contracting Parties shall adopt programmes and measures and shall harmonise their policies and strategies. To this end the Commission shall draw up management plans in accordance with the Habi​tats Directive, and taking account of the Wadden Sea Plan as laid down in Annex III. Managementplans shall be integrated into this Convention as Appendices.

4. This Convention shall be applied by taking into account the principles and the legitimate use of the high seas, as well as upon the right of passage through the territorial sea.

5. Nothing in this Convention shall prejudice to the rights and obligations of the Contracting Parties under existing treaties.

Article 5

Commission
2. A Wadden Sea Commission, made up of representatives, which shall include the relevant administrative levels of each of the Contracting Parties, is hereby established for the purpose of this Convention. Each contracting party shall have one vote. 

2. The Commission shall meet at regular intervals and at any time when, due to special circumstances, it is so decided in accordance with the Rules of Procedure.

3. The chairmanship of the Commission shall be given to each of the Contracting Parties in turn. 

Article 6

Duties and functions of the Commission

1. It shall be the duty of the Commission:

a) to generally supervise the implementation of the Convention;

b) to make recommendations on measures relating to the purposes of the Convention;

c) to keep under continiously review the contents of the Convention and to recommend to the Contracting Parties such amendments to this Convention as may be required in accordance with article 11;

d) to assess the compliance with the Convention in accordance with article 8;

e) generally to review the condition of the area, the effectiveness of the measures being adopted, the priorities and the need for any additional measures;

f) to draw up program​mes for the preservation of the natural assets and elemination of polluti​on and for the control of activities which may, directly or indirectly adversely affect the Wadden Sea Region;

g) to draw up management plans as mentioned in article 4.3;

h)
to establish at regular intervals its programme of work;

2. The Commission may set up subsidiary bodies as it considers necessary and define their terms of reference.

3. The Commission may assume other functions as it deems appropriate to further the purpose of the Convention.

4. The Commission shall draw up its Rules of  Procedure.

5. The Commission shall draw up its Financial Regulations.

6. The Commission may decide to admit as an observer any State which is not a Contracting Party to the Convention, international governmental or non-governmental organisation the activities of which are related to the Convention. Such observers may participate in meetings of the Commission and may present to the Commission any information or reports relevant to the objectives of the Convention.

Article 7

Secretariat
1. The Common Wadden Sea Secretariat is hereby established as permanent Secretariat of this Convention.

2. The Commission shall appoint an Executive Secretary and determine the duties of that post and terms and conditions upon which it is to be held.

3. The Secretariat shall perform the functions that are necessary for the administration of the Convention and for the work of the Commission as well as other tasks entrusted to the Secretariat by the Commission in accordance with its Rules of Procedure and its Financial Regulations.

Article 8

Compliance

The Commission shall on basis of  periodical reports from the Contracting Parties such as Quality Status Reports, and any other report submitted to the Commission, assess the compliance with the Convention, and when appropriate decide upon and call for steps to bring about full compliance with the Convention.

Article 9

Decisions and recommendations
1. Decisions and recommendations shall be adopted by unanimous vote of the Contracting Parties.

2. A decision shall be binding for the Contracting Parties on the expiry of a period determined by the Commission, unless any of the Contracting Parties has objected to that decision within that period by written notification to the Executive Secretary.

3. Where approriate decisions adopted by the Commission shall contain provisions specifying the timetable by which the decision shall be implemented.

Article 10

Status of annexes and appendices

1. The Annexes and Appendices form an integral part of the Convention.

2. An Annex or Appendix to this Convention shall be adopted in accordance with the provisions in Article 11 relating to the proposal, the consideration and the entry into force of an amendment to this Convention. 

3. The Appendices shall be of a scientific, technical or administrative nature.

Article 11

Amendments

1. Each Contracting Party or the Commission may propose or recommend amendments to the Articles of the Convention and its Annexes or Appendices. 

2. A proposal from the Contracting Parties shall be considered in the Commission.

3. An amendment to this Convention and its Annexes shall enter into force ninety days after the Depositary has received notifications of acceptance of that amendment from all the Contracting Parties.

4. An amendment of the Appendices shall be deemed to have been accepted at the end of a period determined by the Commission unless within that period any of the Contracting Parties has by written notification to the Depositary, objected to the amendment.

5. The amendment of Appendices shall enter into force thirty days after the acceptence.

Article 12

Ratification

The Convention shall be subject to ratification, acceptance or approval. The instruments of ratification, acceptance or approval shall be deposited with the Government of the Kingdom of Denmark [the Federal Republic of Germany or the Kingdom of the Netherlands.]

Article 13

Entry  into force
The Convention shall enter into force on the thirtieth day following the date on which all Contracting Parties have deposited their instrument of  ratification, acceptance or approval.

ANNEX I

Map of Convention area to be defined, in accordance with the requirements of the Habitats Directive and the Birds Directive.

ANNEX II

The common principles as referred to in article 4.1 of this Convention are:

I


the principle of careful decision making,  decisions should be taken on the basis of the best available information;

II


the principle of avoidance, what means that harm to the ecological values (integrity) of the protected areas should be avoided when possible;

III


principle of translocation, i.e. activities that are harmfull to the areas concerned should be translocated to areas where they will cause less environmental impacts;

IV


principles of best available technology and best environmental practices as defined in e.g. the OSPAR Convention.

V


principle of compensation, what means that harmful effect of activities which cannot be avoided must be counter balanced by compensatory measures.

VI


the precautionary principle, i.e. activities which are assumed to have significantly damaging impacts on the environment should be avoided or restricted, even if there is no sufficient scientific evidence that there is a causual link between such activities and their impacts;

VII

the principle of restoration, i.e. wherever possible, parts of the Wadden Sea should be restored to their original state, if  that the current situation is not optimum and there is a high probability that the original state can be re-established;

VIII

the principle of public participation as defined in the UN ECE Convention on Access to Justice in Environmental Matters (Aarhus 1998).

ANNEX III

Wadden Sea Plan as adopted by the Ministerial Declaration of the Eighth Trilateral Governmental Conference on the Protection of the Wadden Sea; Stade, October 22, 1997.

Explanatory Notes
General Introduction
The Wadden Sea Region represents high ecological, scenic, socio-cultural and socio-economic values. Today no one doubts this opinion. The three countries bordering this area, Germany, Denmark and the Netherlands expressed their special responsibility on many occasions to safeguard the total trilateral area for generations to come.

Since the trilateral cooperation between the three countries started in 1982 with the adoption of the so called Joint Declaration on the Protection of the Wadden Sea much has been achie​ved. Almost the entire area has been designated as a wetland of international importance under the aegis of the Ramsar Convention, the EC Birds Directive and subsequently under the EC Habitats Directive.

The trilateral Wadden Sea cooperation developed since 1982 into a more integrated approach. In this process the Governmental Conferences of 1991 (Esbjerg), 1994 (Leeuwarden), and 1998 (Stade) are of great significance. In Esbjerg the whole range of human activities was adressed. In Leeuwarden the regulation of human use was embedded in a system of ecological targets for all typical Wadden Sea habitats, and in Stade a Trilateral Wadden Sea Plan was adopted which can be characterized as an accumulated achievement of almost twenty years of political cooperation on international nature conservation.

At the same time an increasing influence of European Community law which is applicable to the trilateral Wadden Sea Region can be noticed. In this in particular the Birds Directive and the Habitats Directive have to mentioned. In the Habitats Directive a coherent European Ecological Network of Special Areas of Conser​vation (SAC), and Special Conservation Areas (SPA) persuant the Birds Directive, Natura 2000, has been established. The greater part of the Wadden Sea Region is part of this network. In the Stade Conference the governments of the three countries recogni​zed that there are differences in the delimitations of the qualified and listed areas, and therefore agreed to work further towards a more coherent Nature 2000 area for the Wadden Sea. Moreover the European Community policy and action programmes on the environment provides a number of provisions for measures regarding the conservation of nature and natural resources, biodiversity, sustainable development, and in certain cases the maintenance of human activities, which are also applicable to the Wadden Sea Region
.

Against this background it is obvious to integrate the trilateral policies and European Community provisions into a system which can be used to facilitate the implementation in a transparent way, and taking into account the interests of all stakeholders, users and inhabitants. A Trilateral Convention on the Protection of the Wadden Sea Region provides for such a mechanism as a next step in the process of trilateral cooperation in order to extend, strenghten and modernize this cooperation.

The EU programme on Integrated Coastal Zone Management (working document; Brussels 1999) came more or less to the same conclusion. More cooperation and coordination on all levels is needed.

The more so now the area is proposed to be nominated as a World Heritage Site based on the Convention for the Protection of  World Cultural and Natural Heritage.  In this the area and its management have to meet the criteria of the ‘Operational Guidelines for the implementation of the World Heritage Convention’ ( March 1999). And these guidelines stipulates the requirements with regard to a management plan and a long term legislative, regulatory, institutional or traditional protection.

Contents of the Convention

The Trilateral Convention on the Protection op the Wadden Sea Region consists of three key elements a) a common trilateral objective (art.1), b) a common trilateral geographical scope of the area (art. 2), and c) an institutional framework in order to attain the main objective (art.5, 6 and 7).

Within the constraints of a suitable protection and a natural development of the Wadden Sea Region economic activities remain possible. Agriculture, industry, shipping, fisheries, tourism and recreation have considerable economic significance for the area, and must be balanced in harmonious relation between the needs of society and ecological integrity of the area (art.4). The Convention offers the possibility that this is done in close cooperation with the stakehol​ders, users and inhabitants of the area. Provisions (art. 5, 6, 7 and 8) are given to guarantee a broad as possible social support in the policy and decision making process. In this respect the Wadden Sea Plan (art. 4.3) as the basis for detailed management plans as well as  'an appropriate managementplan' according to the Habitats Directive (article 6.1) is of major importance to harmonize and coordinate the joint trilateral efforts by the competent authorities and by using the existing legislation to comply with the main objective of this Convention. 

For the purpose of this Convention a Commission will be established with clear duties and functions (art. 6) and a limited mandate. In this it has to be noticed that decisions on outlines of the trilateral Wadden policy remains to the competence of the Contracting Parties (art.4.3, 10 and 11). However, to make the system as effective and flexible as possible the choice has been made for an opting out formula; parties are bound by a decision unless they have objected within a certain period of time (art. 9.2, art. 11.4). By doing so the Convention is linked up to what is usual in international environmental law over the last twenty years.
Articles
As far as the seperate articles are concerned the following can be noticed:

Article 1.1 and 1.2
In section 1 a connection is made between the agreed upon policies concerning the Wadden Sea as from 1982 the Joint Declaration on the Protection of the Wadden Sea between the governments of Germany, the Netherlands and Denmark was established, and the wish of the three countrties to reinforce, further develop and enhance their joint cooperation as expressed and agreed upon in the Stade Declaration of 1997 (8th Trilateral Governmental Conference on the Protection of the Wadden Sea).

Against this background in particular a reference should be made to the 'guiding principle' as adopted during the 6th Trilateral Conference in 1991 in Esbjerg. This 'guiding principle' of the trilateral Wadden Policy is to achieve, as far as possible, a natural and sustainable ecosystem in which processes proceed in an undisturbed way. This principle aims at:

I

maintaining the watermovements and the attendant geomorphological and pedological processes;

II

improving the quality of water, sediment and air to levels that are not harmful for the ecosystem;

III

safeguarding and optimizing the conditions for flora and fauna including


-
preservation of the Wadden Sea as a nursery area for North Sea fish;


-
conservation of the feeding, breeding, maulting and roosting areas of birds, and the birth and resting areas of seals as well as the prevention of disturbance in these areas;


-
maintaining the scenic qualities of the landscape, in particular the variety of landscape types and the specific features of the wide, open scenery including the perception of nature and landscape.

Article 1.3
In section 3 the connection is made with the conservation aims of the Habitats Directive. In this respect the three governments already agreed in 1994 during the 7th Trilateral Conference in Leeuwarden that important areas of the trilateral cooperation should be nominated on a coordinated basis according to article 4 of the Habitats Directive. It has to be noticed that from then major parts of the Wadden Sea Area have been selected by the competent authorities and that these lists have been transmitted to the European Commission. In this the greater part of the Wadden Sea Region have already been designated as SPA persuing the Birds Directive. Nevertheless there are differences in delimitations of the listed areas. To overcome these differences further coordina​ted efforts are necessary in order to establish the Wadden Sea Region as a coherent link in the European Ecological Network, Natura 2000.

To this end the Habitats Directive provides a guiding instrument. In the preamble of this directive it is said  that '... a system should be set up for survaillance of the conservation status of the natural habitats and species covered by this Directive.' This startingpoint has been elaborated in article 3 of the directive in which 'a coherent European ecological network of special areas of conservation, Natura 2000' is introduced. In this one can see an instrument for further cooperation between member states with a shared responsibility for one area. The Habitats Directive, setting out procedureal and substantive safeguards which are compul​sory and for a part directly binding in the three countries, provides an opportunity to minimze the differences and to optimize and enhance the joint cooperation between the three countries in this field.

Article 2
Due to the judgements of the European Court of Justice (C-335/90; C-44/95; C-3/96) only ornithological criteria determine the scope of the Birds Directive. The classified Special Protection Areas (SPAs) persuant to the Birds Directive are included in the coherent European Ecological Network, Natura 2000. Therefore according to article 7 of the Habitats Directive the obligations of the Habitats Directive ( article 6.2-6.4) are applicable to the SPAs.

Conformably to these provisions the geographical scope of the convention area extends to a greater area then the present conservation area and cooperation area as defined in the Ministe​rial Declaration of the 7th Trilateral Governmental Wadden Sea Conference (Leeuwarden 1994, paragrap​hes 9-10). Following the judgements of the ECJ in this, the 'IBA 89' (Review of Areas Impor​tant for Birds) is the main resource for selection and designation of the area, as far as no other data are available. In the Netherlands the IBA 89 was revised in the IBA 94. 

As far as qualified, selected and listed Special Areas of Conservation (SAC) persuant to the Habitats Directive are concerned, the obligations of the Habitats Directive are decisive. In general these sites will cover more or less the same area.

This means that the convention area, the Wadden Sea Region, should include a greater part of the North Sea (15-m-depth line), parts of the main land areas with ecological links to the Wadden Sea, wet grassland areas, beaches, planted woods and uninhabited (parts of the) islands. These indications correspond with the findings and recommendations of  an assessment of the Trilateral Working Group of the Netherlands, Germany and Denmark (1993) concerning the '... designation of the Waddsen Sea as a special conservation area on the basis of the EC Habitats Directive.'

Article 4.1
The guiding principle of the trilateral Wadden Sea policy is to achieve as far as possible a natural and sustainable ecosystem in which natural processes as a result of historic develop​ments, proceed in an undisturbed way as considered under article 1.1 and 1.2 of this Convention. This principle is directed to the protection of the whole convention area as defined in article 2 of this Convention. However unreasonable impairments of the interests of the local population and its traditional uses have to be avoided. Any user interests have to be weighted on a fair and equitable basis in the light of the purpose of protection in general, and the concerned particular case. To this end in the sections 1 and 2 a connection is made with the agreed upon common principles which are fundamental to decisions concerning the protection and management of the Wadden Sea Region (6th Trilateral Governmental Conference on the Protection of the Wadden Sea, Esbjerg 1991). 

These common principles are in fact legal principles, because the countries are also bound to them as a result of other international treaties (Helsinki Convention, Rhine Convention, OSPAR Convention). 

The internationally recognised natural and scenic values of the Wadden Sea Region requiere a further joint implementation of these principles, because in the three countries involved the protection of the area is not based on only one regulation (e.g. designation as a nature reserve), but on a complicated set of protective measures established in nature-protection, and different forms of physical planning and sectoral laws. As a result of these interrelated rules in the three countries dozens of competent administrative bodies must implement the provisions concerned. In order to create a clear and transparent coordination mechanism for decision making on all administrative levels regarding planning and nature conservation in the Wadden Sea Region the common principles are defined for the purpose of this Convention in Annex II and form an integral part of this Convention. In this is added the principle of public participation as defined in UN ECE Convention on Access to Information, Public Participation in Decision Making and Access to Justice in Environmental Matters (Aarhus 1998). This is in accordance with the strong wish of the three covernments as established in Stade Declaration of 1997 (8th Trilateral Governmental Conference on the Protection of the Wadden Sea) to implement the trilateral Wadden policy with all relevant competent authorities, interest groups and local sitizens, and to which inhabitants, users, visitors and all stakeholders in the Wadden Sea Region are invited to take part. 

Besides these common principles support the interpretation and implementation of the obligations arising from the Habitats Directive, which obligations are applicable to the whole convention area. In this a special reference should be made to article 6 of the Habitats Directive. The essence of the provisions of article 6 is to ensure that the subject area (the Wadden Sea Region) is not disturbed before the matter at hand has carefully been considered and the interest of nature conservation has been balanced against other (mostly economic) interests. This means that ‘an appropriate assessment’ should be carried out indicating what ‘imperative reasons of overriding public interest’ justify infringement of the protective status, if there are ‘no alternatives,’ and what ‘compensatory measures’ can/should be taken. 

Article 4.2 and 4.3
In October 1997 the governments of the three countries adopted the Wadden Sea Plan as the most important basis for their common trilateral Wadden Sea policy. This plan is a framework for overall Wadden Sea management and have to be implemented by the countries in coopera​tion and individually by the competent authorities on the basis of existing legislation and through participation of the interstgroups (stakeholders, users, inhabitants). Moreover the Wadden Sea Plan offers the basis for further development of the in the plan defined ecological targets. Therefore the geographical scope of the plan has to be tuned to the delimitation of the convention area as defined in article 2 of this Convention. 

In this the Wadden Sea Plan can serve as a startingpoint to achieve management plans and/or an 'appropriate managementplan' as mentioned in article 6.1 of the Habitats Directive. Especially to guarantee a common interpretation of the ‘integrity of the site’ as mentioned in article 6.3 of the Habitats Directive the Wadden Sea Plan is very helpful

In section 4.2  and 4.3 of this Convention a legal basis is created to cooperate in different fields and on different administrative levels in order to further develop the ecological targets, to reinforce and improve the Wadden Sea Plan in management plans and/or an 'appropriate managementplan' according to article 6.1 of the Habitats Directive.

For this purpose the Wadden Sea Plan forms as Annex III an integral part of this Convention (art. 4.3 and 10). It sets the outlines of the common trilateral agreed upon Wadden Sea policy, and can only be changed or amended by the Contracting Parties (art.11). Implementation of this policy into management plans is left to the (limited) competence of the Commission in appendices, which form also an integral part of this Convention (art.4.3 and 10). By doing so the Convention can develop in a kind of ‘manual’ for the day to day work and practice in the Wadden Sea Region and the day to day policy on all administrative levels in the three countries.

Articles 4.4 and 4.5
In this Convention system is established for coordination of existing, agreed upon policies on local, regional, trilateral and European levels, and to make procedures transparant and accoun​table. The Convention does not intend to create a new list of orders, prohibitions and/or exemptions. In this the Wadden Sea Plan as considered under article 4.3 is of major importance. As said there  management plans has to be implemented by the countries in cooperation and individually by the competent authorities on the basis of existing legislation and through participation of the interstgroups (stakeholders, users, inhabitants). Although a trilateral regulation in the form of a convention would carry with it certain consequences arising from international law, it would not change existing powers spheres of authority. The articles 4.4 and 4.5 are a reflection of this intention.

Article 5

A key element in this Convention is the establishment of a Commission made up of representatives of each country. This institutional framework is set up top fascilitate and improve the implementation of this Convention. To this end the convention is linked up to what has become usual in international (environmental) law over the last 20 years; outlines of the convention (primary treaty law) are exclusively reserved to the competence of the governments, decisions on details, inmplementation measures etc. (secondary treaty law) can be made by the Commission. So the mandate of the Commission is limited in the framework of this Convention.

The composition of the Commission is not limited to an exact number of governmental representatives. This opens channels for appointing representatives of other competent authorities, including the already existing official Wadden Sea Advisory bodies, as member of the Commission.

On the other hand every country has only one vote.

This is in line with the strong wish of the governments to involve the local and regional authorities directly in the trilateral policy and decision making process with regard to the Wadden Sea Region. In this respect there are also provisions by which citizens and NGOs, as well as advisory bodies, scientific institutions and the like can perform an active role by obtaining an observer status in the policy and decision making process. Protection of natural values requires in general a broad social support. Especially in the Wad​den Sea Region this is at stake. Inhabitants as well as users are closely involved in the relevant measures and legislation, because it is a vast area with not only numerous special and unique ecological and scenic features and functions but also a series of important socio-economic functions. 

Setting up such an institutional framework is also in accordance with the Habitats Directive in which is stated that a system should be set up for surveillance of the conservation status, and that economic, social and cultural requirements, and regional and local characteristics should be taken into account.

Articles 6 and 7

To ensure the implementation of this Convention and the development of management plans as mentioned and considered under article 4 .3 are integrated with the ecological, socio-economic and social-cultural goals with participati​on of those affected the functions and duties of the Commission are defined; a) functions related to the implementation of this Convention (6.1 a-e), b) duties related to the development and implementation of plans, programmes and measures (art.6.1 d-g) and c) duties related to the work of the Commission itself (art.6.1 h). 

This includes among other things collecting relevant information and data, receiving reports on treaty implementation by the contracting parties, facilitating independent monitoring or inspection, acting as forum for reviewing or negotiation of further measures and regulations, coordinating education, technical and financial resources, and acting as liaison  with other institutions.

The Commission is assisted by a permanent Secretariat. To this end the existing Common Wadden Sea Secretariat (Wilhelmshaven) is appointed (art.7).

Article 8
As reflected in the articles 4.2  and 4.3  in this Convention is chosen for a system of coordination of existing and agreed upon policies on different levels, and to make procedures transparent and accountable. In this the Commission has a function of main significance. In this article 8 a basis is established to settle any kind of dispute between the Contracting Parties, to respond in a flexible way to new developments, changing conditions in the area, and putting new issues on the agenda. However; this opportunity is not limited to the Contracting Parties or the Commis​sion and its sub committees as mentioned in aricle 6.2 . The compliance procedure is accessible for all inhabitants, users, stakeholders, advisory bodies and the like. The Commissi​on can be adressed, when appropriate, directly.

Articles 9 and 10

A key element in article 9 is the opting out formula; the possibility to make decisions binding within a certain period of time and under certain conditions. In this the mandate of the Commission is limited to secondary treaty law of this Convention. The outlines of the Convention  remain to the competence of the governments involved. The Commission has, however, the possibility to make recommendations.

To this end the Convention is linked up to what has become usual in international environmental law over the last twenty years; decisions on outlines (primary treaty law) remain to the competence of the governments. This means revision of the Convention, amendments of articles of the Convention, amendments of the annexes. Secundary treaty law refers to all the other issues of this Convention in which decision making is necessary. For this purpose the status of the annexes and appendices is laid down in article 10 of this Convention; annexes primary treaty law; appendices secundary treaty law.

Fundamental in article 9 is the opting out formula in order to make decisions binding within a certain time period and under certain conditions. In general alle decisions (and recommendations) taken within the framework of this Convention shall be adopted by unanimous vote. Parties are then bound by these decisions unless they have clearly objected within a certain period of time.

Article 11
The progress of the implementation of the trilateral policies, management, projects and actions entailed in the Wadden Sea Plan as considered under article 4.3 of the convention, will be evaluated on the basis of, inter alia, the Quality Status Reports in the Wadden Sea, emerging from trilateral monitoring and assessment activities, relevant reports and developments on the national, European and international levels. In this also a reference should be made to article 17 of the Habitats Directive in which an obligation is established to report periodically about the implementation of the measures taken under this directive and the conservation status of the area concerned.

Against this background also in this the Commission plays an important role as coordination and integration mechanism. On the basis of the conclusions and recommendations of review process as settled in article 6 of this Convention, it may be appropriate to amend this Conventi​on, its annexes or to add new annexes or appendices. For this purpose an amendment procedure is established in article 11 of this Convention. This procedure does not infringe the constitunional  requiere​ments or competence of each of the Contracting Parties. Primary treaty law remains to the competence of the governments. The Commission can only make recommendations as far as the Convention and annexes are concerned. The Commission has within limits an independent role. And in this also the opting out formula is used.

Along this avenue a flexible and relative quick respons is possible to new developments and changing conditions.

Article 12

The Depositary can be either the Kingdom of Denmark, the Federal Republic of Germany or the Kingdom of the Netherlands.

Article 13

This article sets a time limit on which the Convention will enter into force.

April 18, 2000


































� See Van der Zwiep/Backes, Integrated System for the Conservation of Marine Environments, pilot study Wadden Sea, NOMOS, Baden-Baden 1994, pp. 226-243.
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